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1. BACKGROUND

In aletter dated October 18, 2000, the U.S. Army Corps of Engineers (Corps) requested informal
consultation on the issuance of apermit under Section 10 of the Rivers and Harbors Act and Section
404 of the Clean Water Act authorizing a proposed 495-foot revetment reconstruction action at the
Neskowin Creek and Hawk Creek confluence. The National Marine Fisheries Service (NMFS)
received the request for consultation and abiological assessment describing the proposed action on
October 23, 2000. The Corps and NMFS conducted ajoint site visit on November 21, 2000. At the
ste vigt, the Corps and NMFS agreed to pursue forma consultation and requested additional
information from the gpplicants. On March 9, 2001, NMFS consdered the information sufficient to
complete consultation. The Neskowin Shores, Neskowin Resorts, and Proposal Rock Condominiums
are the joint-gpplicants for the subject permit.

The Neskowin Creek/Hawk Creek confluence experiencestidal inundation. Discharge flows directly
from the confluence severd hundred yards across the beach to the Pecific Ocean. The three resorts
are Stuated between the creeks on fill materid. The embankment was origindly protected by end-
dumped rock. During the 30 years since construction, willows, beach grasses, and salt-marsh
vegetation had colonized the embankment. 1n recent years, sorm-wave action has destabilized and
redistributed the rock. Failureis attributed to sub-sizing of the rock and the absence of atoe trench to
key the rock into the subgtrate. Currently, the affected bankline appears relatively stable, but continued
loss threatens the residentid structures on-site. The top of bank is manicured lawn. Along the mid-
section bank length, some remnant willows exist on the bank face and sdt-marsh grasses are present at
the toe of dope. No trees are present on site. A well defined estuary does not exist. The creeks
discharge directly to the ocean. The Neskowin Creek’s opposite bank appears well vegetated. In the
1960's, the Neskowin Creek reach immediately upstream from the project site was moved fromits
natural channd and riprapped to accommodate Highway 101 (Boateng and Assoc. 1999). The
opposite bank of Hawk Creek has been extensively riprapped by the Oregon Department of State
Parks to protect their property. The opposing hardened banks on Hawk Creek appear to exacerbate
eroson effects on te by providing an atificidly narrow channd that functions to congtrict incoming
sorm waves preventing natura energy disspation. A dynamic nature channe would likely have
provided better energy dissipation over a broad, low-bank tida floodplain.

Thisbiologica opinion (Opinion) considers the potentia effects of the proposed action on Oregon
Coast (OC) coho salmon (Oncor hynchus kisutch), which occur in the proposed project area. OC
coho sadmon were listed as threatened under the Endangered Species Act (ESA) on August 10, 1998
(63 FR 42587), critical habitat was designated on February 16, 2000 (65 FR 7764) and protective
regulations were issued on July 10, 2000 (65 FR 42422). The objective of this Opinion isto determine
whether the proposed action is likely to jeopardize the continued existence of OC coho saimon, or
destroy or adversdly modify designated critica habitat for this species. This consultation is conducted
pursuant to section 7(a)(2) of the ESA and section 305(b) of the Magnuson-Stevens Act and the their
implementing regulations, 50 CFR Part 402 and 50 CFR Part 600, respectively.

2. PROPOSED ACTION
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The applicants propose to place 2,970 cubic yards (cy) of fill material along a495-foot section of
bank. Approximately 225 cy will be placed below the high tide devation. Banks will be pulled back to
no steeper than a 1.5:1 (horizontal :vertical) dope (34°). A three layer embankment is proposed. A 1-
foot thick layer of 0.5- to 6-inch crushed rock containing less than 5 percent fines would be placed as
bedding material. A 2-foot thick layer of 25- to 150-pound rock would then be placed atop the
bedding material. Lastly, a4-foot thick layer of 100- to 2,700-pound angular rock would face to the
embankment. A trench would be excavated at the toe (base) of the existing dope to key in thefill
materid. Thefill (7 thick) would ascend the embankment to the top of bank. While the toe of the mid-
section of the embankment is dry during low-tide events, approximately 100 feet of the south end
(Neskowin Creek) toe and approximately 125 feet of the north end (Hawk Creek) toe are submerged
during al tides. According to the cross-sections provided by the gpplicants, the fill dope will extend
approximately 25 feet horizontal distance back from the toe of dope.

Severa remnant willows and patches of beach grasswill be removed. Native vegetation will be planted
within and above the riprap dope. The face of the dope will be planted with sda (Gaultheria shallon)
and evergreen huckleberry (Vaccinium parvifolium), otherwise known as red huckleberry, on 2.5- to
3-foot centers. Sail will be placed within interstitid spaces of rock face from top of dope to mean high-
high tide elevation. Sala will also be planted at the top of bank adong the complete length of affected
bank. All work is proposed to occur during the summer of 2001 (July 1-September 15).

A temporary bridge will be constructed from the foot of Carlton Street across Hawk Creek to the
Proposal Rock Condominiums to provide access. The bridge will be supported by four concrete
blocks (3 x 2' x 10'). Two blocks will be placed above the high tide line on ether Side of the creek
and two will be placed in the creek. No excavation will be required to seat the bridge supports. The
bridge will be removed upon completion of the project.

3. BIOLOGICAL INFORMATION AND CRITICAL HABITAT

Although there are currently limited data to assess population numbers or trends, NMFS believes that
al coho sadmon stocks comprising the OC coho sdmon Evolutionarily Significant Unit (ESU) are
depressed relative to past abundance. The status and relevant biologica information concerning OC
coho samon are well described in the proposed and find rules from the Federa Register (Jduly 25,
1995, 60 FR 38011; and May 6, 1997, 62 FR 24588, respectively), and Weitkamp et al. (1995).

Abundance of wild coho salmon spawners in Oregon coasta streams declined during the period from
about 1965 to roughly 1975 and has fluctuated at alow level since that time (Nickelson

et al. 1992). Spawning escapements for this ESU may be at less than 5 percent of abundance from
that in the early 1900s. Contemporary production of coho sdmon may be less than 10 percent of the
historic production (Nickelson et al. 1992). Average spawner abundance has been relatively constant
since the late 1970s, but preharvest abundance has declined. Average recruits-per-spawner may also
be declining. The OC coho salmon ESU, dthough not a immediate danger of extinction, may become
endangered in the future if present trends continue (Weitkamp et al. 1995). Coho samon returnsin fall
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2000 were hampered by low flowsin coastal basin systems, which limited access to upstream
spawning grounds. The native coho salmon population in the Neskowin Basin, including Hawk Creek,
is depressed in comparison with historic levels. ODFW estimates coho salmon populations are
approximately 10 percent of their historic levels, and averaged 118 adults from 1990 to 1997 (Boateng
and Assoc. 1999). Redd countsin the basin are typicaly less than ten redds. Hatchery releases from
the Sdmon River Fish Hatchery during the past century may have impacted the genetics of the native
Neskowin stock (Boateng and Assoc. 1999).

Timing of adult coho sdmon river entry islargely influenced by river flow. Coho sdmon normaly wait
for freshets before entering rivers. In the Neskowin and Hawk Creek watersheds, adults return
between October and January (C. Knutsen, ODFW, persona communication viae-mail with R.
Markle, 29 November 2000). Juvenile coho salmon rear for one year in fresh water before migrating
to the ocean. Juvenile OC coho salmon miarate out of the subject basins as smolts between April and
June (C. Knutsen, ODFW, persona communication viae-mail with R. Markle, 29 November 2000).
Based on the timing in the neighboring Nestucca and Samon Rivers, pesk outmigration is believed to
occur in late-April or early-May (Weitkamp et al. 1995).

Critica habitat for OC coho salmon includes Oregon coastd river basins (freshwater and estuarine
areas) between Cape Blanco and the Columbia River. Freshwater critica habitat includes dl
waterways, substrates, and adjacent riparian areas—areas adjacent to a stream that

provides the following functions: shade, sediment, nutrient or chemica regulation, sreambank stability,
and input of large woody debris or organic matter—bel ow longstanding, natura impassable barriers
(i.e, natural waterfdlsin existence for at least severa hundred years) and several dams that block
access to former coho salmon habitat. The proposed action would occur in designated critical habitat
for OC coho salmon.

4. EVALUATING PROPOSED ACTIONS

The standards for determining jeopardy are set forth in section 7(a)(2) of the ESA as defined by 50
CFR Part 402 (the consultation regulations). In conducting andyses of habitat-atering actions under
section 7 of the ESA, NMFS uses the following steps: (1) Consider the status and biological
requirements of the species, (2) evauate the relevance of the environmenta baseline in the action area
to the species current status; (3) determine the effects of the proposed or continuing action on the
species, (4) consder cumulative effects; and (5) determine whether the proposed action, in light of the
above factors, islikely to appreciably reduce the likelihood of species survivd in thewild or adversdy
modify its critica habitat. In completing this step of the andys's, NMFS determines whether the action
under consultation, together with dl cumulative effects when added to the environmenta basdine, is
likely to jeopardize the continued existence of the listed species or result in destruction, adversely
modify their critical habitat, or both. If NMFS finds that the action islikely to jeopardize the listed
gpecies, NMFS mugt identify reasonable and prudent dternatives for the action.

4.1. Biological Requirements



The firgt step in the methods NMFS uses for applying the ESA section 7(a)(2) to listed sdlmonisto
define the biologica requirements of the species most relevant to each consultation. NMFS aso
consders the current status of the listed species taking into account population Size, trends, distribution
and gendtic diversty. To assessto the current status of the listed species, NMFS starts with the
determinations made in its decison to list OC coho salmon for ESA protection and also considers new
data available that are relevant to the determination (Weitkamp et al. 1995).

Therelevant biologica requirements are those necessary for OC coho salmon to survive and recover to
naturaly reproducing population levels a which protection under the ESA would become unnecessary.
Adeguate population levels must safeguard the genetic diversity of the listed stock, enhance their
capacity to adapt to various environmenta conditions, and alow them to become sdlf-sustaining in the
natura environment.

For this conaultation, the bioloaica reauirements are improved habitat characterigtics that function to
support successful rearina and miaration. The current status of the OC coho salmon, based upon thelr
risk of extinction, has not sgnificantly improved since the species was listed and, in some cases, their
status may have worsened.

4.2. Environmental Basdine

The environmentd basdineis an anadlyss of the effects of past and on-going human and naturd factors
leading to the current status of the species or its habitat and ecosystem within the action area. The
action areais defined as adl areas to be affected directly or indirectly by the Federd action and not
merely the immediate areainvolved in the action (50 CFR 402.02). Direct effects occur at the project
Ste and may extend upstream or downstream based on the potentia for impairing fish passage,
hydraulics, sediment and pollutant discharge, and the extent of riparian habitat modifications. Indirect
affects may occur throughout the watershed where actions described in this Opinion lead to additional
activities or affect ecologica functions contributing to stream degradation. The action areais defined as
that bankline, adjacent riparian zone, and aquatic area affected by the proposed action. For this
consultation, the action area includes the Neskowin Creek and Hawk Creek from the project site
downstream to the Pacific Ocean and upstream gpproximately 500 feet due to tidal influence.

The Neskowin Creek watershed, including Hawk Creek, is gpproximately 12 square mileswith
headwaters on Neskowin Ridge (Boateng and Assoc. 1999). Winters are typified as mild and wet,
while summers are cool and relaively dry. Fows aslow as 2 cubic feet per second have been known
to de-water Neskowin Creek (Boateng and Assoc. 1999). Chum (Oncorhynchus keta), fal chinook
sdmon (O. tshawytscha), winter steelhead (O. mykiss), cutthroat trout (O. clarki), lamprey
(Lampetra spp.), dace (unidentified), sculpin (unidentified), and smelt (unidentified) are native to the
Neskowin Creek basin (Boateng and Assoc. 1999).

The bulk of production for the OC coho salmon ESU is skewed to its southern portion where the
coadtd lake systems (e.g. Tenmile, Tahkenitch, and Siltcoos Basins) and the Coos and Coquille Rivers
are more productive. The proposed action areais located in the northern half of the ESU where
production is more depressed and habitat in the action areais underseeded. OC coho salmon spawn in
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Neskowin and Hawk Creeks. OC coho sdmon habitat use in the project areais primarily migratory
and contains no spawning habitat. However, coho sdmon may use estuaries for severa months.
Chinook salmon have been documented to rear in estuaries for up to 189 days (Boateng and Assoc.
1999). Juvenile coho and chinook salmon in the SAmon River have been observed in the estuary from
February through July. In the Neskowin Basin, tiddl influence extends severa hundred meters upstream
of the Hawk Creek confluence (Boateng and Assoc. 1999). The proposed action area likely functions
as an important estuarine rearing areain a system that has limited estuarine habitat.

Neskowinisasmall coastal town of approximatelv 500 vear-round residents located 37 miles south of
Tillamook. Oreacon. Neither Neskowin Creek nor Hawk Creek anpear on the Oreaon Department of
Environmental Quality (ODEQ) 303(d) List of Water Quality Limited Water Bodies (ODEQ 2001).
However, in the late 1970's Hawk Creek was declared a hedth hazard due to high fecal coliform levels
(Boateng and Assoc. 1999). A wastewater trestment plant was congtructed to serve the community in
1995, which is capable of discharging up to 250,000 gallons per day to Hawk Creek. Furthermore,
golf courses on Hawk Creek and Meadow Creek use herbicides and fertilizers, which likely enter the
creeks. The golf course at Meadow Creek (Neskowin Beach Golf Course) is typically flooded during
the winter.

The Neskowin Marsh located at the headwaters of Meadow Creek, within the Hawk Creek
watershed, has been identified as an important overwintering habitat for coho samon. 1n 1999, a
netting survey in the marsh caught numerous coho samon (R. Lowe, USFWS, persond
communicetions via telephone with R. Markle, March 20, 2001). Recently, the U.S. Fish and Wildlife
Service has begun purchasing land within the marsh for inclusion in the Nestucca Bay Nationd Wildlife
Refuge. By the end of April 2001, gpproximately 180 acres will have been purchased.



5. ANALYSISOF EFFECTS

5.1  Effectsof Proposed Actions

Rivers and streams are dynamic systems that perpetudly ater their courses in response to multiple
physica parameters. Roads, residences and other structures constructed along waterway's are subject
to flooding and undercutting as a result of these natura changes in stream course. Structura
embankment hardening has been atypica means of protection for structures located along waterways.
Impacts to waterways from revetment ingtalation are smplification of stream channdls, dteration of
hvdraulic processes. and prevention of natura channel adiustments (Spence et al. 1996). Moreover,
embankment hardening may shift the erosion point either upstream or downsiream of the subject Site
and contribute to stream velocity acceleration. As erosive forcesimpact different locations and bank
hardening occurs in response, the river eventudly attains a continuous fixed aignment lacking habitat
complexity (COE 1977).

Fish habitat is enhanced by the diversity of habitat at the land-water interface and adjacent bank (COE
1977). Streamdside vegetation provides shade that assists in maintaining cool water temperatures.
Overhanging branches provide cover from predators. Organismsthat fal from overhanging branches
may provide prey for fish. Immersed vegetation, logs, and root wads provide points of attachment for
aquatic prey organisms, shdlter from swift currents during high flow events, and retain bed load
materias.

The most desirable method of bank protection is revegetation. However, revegetation alone can
seldom stabilize banks steeper than 3:1 (vertica:horizontal) or areas of high velocity (COE 1977).
Although biologicaly less desrable, fixed structures provide the most reliable means of bank stability.
The use of structural measures should be alast resort. Combining structural measures (i.e. doped
riprap or mechanicaly stabilized earth walls) and vegetation is preferable to an unvegetated structura
solution. The lesst preferable dterndtive isavertical bulkhead (COE 1977).

The proposed action is replacement of 495 feet of previoudy disturbed siream bank with a vegetated
rock dope. All work is proposed to occur from the top of bank. Toe trench excavation and rock
placed at the toe may occur inthe wet. If excavation occurs in the wet, sediment can be expected to
become suspended and transported upstream or downstream, depending on tide cycle. Furthermore,
fill materids placed at the base of the existing bank and soils exposed while pulling back the bank could
be carried into the creeks during arain event. Anincrease in turbidity could impact fish and filter-
feeding macro-invertebrates upsiream and downstream of the work ste. At moderate levels, turbidity
has the potentid to adversely affect primary and secondary productivity; a higher levels, turbidity may
interfere with feeding and may injure and even kill both juvenile and adult fish (Spence et al. 1996,
Berg and Northcote 1985).

To minimize the potentia for stream turbidity and direct impacts to fish, work would occur during the
summer of 2001 (July 1 to September 15). During this period, creek flows are typicdly low, fish
presence isreduced, and rainfdl isminimd. Low flowswould dlow amgority of the work to occur in
the dry, thereby reducing indirect (turbidity) and direct impactsto fish. Fish presence isminima with
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rearing juveniles potentidly present, but no adult spawning or egg incubation occurring. The low
probability of rainfall reduces the likelihood that sediment would be transported into the river. Based
on data provided by the Western Regiond Climate Center (2001) for Otis, Oregon, average rainfall
during the work period represents 5.7 percent of the annua with less than a 10 percent probability of
receiving 0.5 inches of rainfal on any given day. The precipitation probability increases greetly after
mid-September, as does the potentid presence of returning adult coho salmon. Otisis located
goproximately 10 miles south of the project Site.

Aswith al congruction activities, there is potentid for accidental release of fud., ail. and other
contaminants to the waterwav. To minimize this potentid. no eauipment would enter below the break
in bank or the ordinary high water devation. All equipment would work from above the bankline. Best
Management Practices (BMPs) required by the Corps and/or the State of Oregon would further
minimize the potentia for accidental release of hazardous materias.

5.2. Effectson Critical Habitat

NMFS designates critical habitat based on physical and biologica features that are essentid to the
listed species. Essentid features of designated critical habitat include substrate, water qudity, water
quantity, water temperature, food, riparian vegetation, access, water velocity, space and safe passage.
The proposed action area would occur within designated critica habitat for OC coho salmon.

The presence of the Neskowin Shores, Neskowin Resorts, Proposal Rock Condominiums and other
bank development in the area affects critical habitat in the long-term by regtricting natural channel
forming processes, dtering stream hydrology, reducing riparian vegetation, increasing stream
temperature, and reducing alochthonous input. In addition, Peters et al. (1998) found that dengties of
juvenile coho salmon were generally reduced at riprapped sites when compared to areas containing
large woody debris or undercut banks. The salal and evergreen huckleberry proposed for planting
within and updope of the riprap may provide limited alochthonous input in the long-term, but these
species will not provide significant shade or cover to fish. Sda planted aong the top of dope may
eventually provide a source for colonization of the embankment, but sald lacks the deep roots
necessary to provide significant soil structure. Plantings are likely to condtitute only a margina
improvement over the existing condition.

Short-term impacts resulting from the proposed action could occur from turbidity and debris
contribution to the waterway during construction activities and storm events during construction. These
effectswould be largely amdiorated by project timing (i.e., dry season) as described above in Effects
of Proposed Action.

While the proposed project will re-establish a hardened bank and continue to limit lateral channel
movement, the existing Stuation does not alow implementation of deformable bank adternatives.
Structures are located approximately 5 to 25 feet from the top of bank on fill materiad and restoration of
habitat function is not aredistic option without structure remova. However, since a hardened
embankment has existed since the 1970's, the proposed action represents ano net loss in habitat
function.



5.3. Cumulative Effects

Cumulative effects are defined in 50 CFR 402.02 as those effects of "future State or private activities,
not involving Federd activities, that are reasonably certain to occur within the action area of the Federa
action subject to consultation.” Future Federd actions, including the ongoing operation of hydropower
systems, hatcheries, fisheries, and land management activities are being (or have been) reviewed
through separate section 7 consultation processes. Therefore, these actions are not consdered
cumulative to the proposed action.

NMFSis not aware of any specific future non-Federd activities within the action area that would cause
greater impactsto listed species than presently occurs. NMFS assumes that future private and state
actionswill continue at Smilar intengties asin recent years. The wastewater trestment facility and the
local golf courses will continue to discharge contaminates into the Hawk Creek system above natura
background levels. Continued loca development will continue to put pressure on remaining coho
sdmon habitat. However, efforts by the U.S. Fish and Wildlife Service to protect and restore
Neskowin Marsh will have an important and pogtive role in preserving some habitat in the system.

6. CONCLUSION

After reviewing the current status of OC coho salmon, the environmental basdline for the action areg,
the effects of the proposed revetment recongtruction action and the cumulative effects, NMFS has
determined that the joint Neskowin Shores, Neskowin Resorts, and Proposal Rock Condominiums
Revetment Reconstruction Project, as proposed, is not likely to jeopardize the continued existence of
the OC coho sdlmon, and is not likely to destroy or adversely modify designated critical habitat. This
finding is based, in part, on incorporation of best management practices (BMPs) into the proposed
project design.

7. CONSERVATION RECOMMENDATIONS

Section 7(a)(1) of the ESA directs Federd agencies to utilize their authorities to further the purposes of
the ESA by carrying out conservation programs for the benefit of the threatened and endangered
gpecies. Conservation recommendations are discretionary measures suggested to minimize or avoid
adverse effects of aproposed action on listed species, to minimize or avoid adverse modification of
critical habitat, or to develop additiona information.

NMFS has concerns that plantings within the 7-foot thick rock embankment may fail. To maximize
planting success, NMFS recommends that plantings be conducted in consultation with a botanist
experienced in estuarine bank restoration. Achievement of planting successis highly dependent upon
the methodology employed during planting. Furthermore, depending on the timing that planting occurs,
it isanticipated that irrigation of plantings during theinitid dry season may be necessary.



8. REINITIATION OF CONSULTATION

This concludes formal consultation on these actions in accordance with 50 CFR 402.14(b)(2).
Reinitiation of consultation is required: (1) If the action is modified in away that causes an effect on the
listed species that was not previoudy consdered in the biologica assessment and this Opinion; (2) new
information or project monitoring reveds effects of the action that may affect the listed speciesin away
not previoudy conddered; or (3) anew speciesislisted or critical habitat is designated that may be
affected by the action (50 CFR 402.16).

9. INCIDENTAL TAKE STATEMENT

Section 9 of the ESA and Federa regulation pursuant to section 4(d) of the ESA prohibit the take of
endangered species and threstened species, respectively, without special exemption. Takeis defined
asto harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, collect, or attempt to engage in any
such conduct. Harm isfurther defined by NMFS to include significant habitat modification or
degradation that resultsin deeth or injury to listed species by sgnificantly impairing essentid behaviora
patterns, including breeding, feeding, and shdtering. Harassis defined by NMFS as intentiond or
negligent actions that create the likelihood of injury to listed species to such an extent as to sgnificantly
dter norma behavior patterns which include, but are not limited to, breeding, feeding, and shdltering.
Incidental take is defined astake that isincidentd to, and not the purpose of, the carrying out of an
otherwise lawful activity. Under the terms of Section 7(b)(4) and Section 7(0)(2), taking that is
incidentd to, and not intended as part of, the agency action is not considered to be prohibited taking
under the ESA provided that such taking isin compliance with the term and conditions of this Incidenta
Take Statement.

9.1. Amount or Extent of Take

NMFS anticipates that the proposed action covered by this Opinion has more than a negligible
likelihood of incidentd take of juvenile OC coho salmon resulting from the long-term removal of
potentia natura rearing habitat due to the use of riprap. Effects of actions such asthese are largely
unquantifiable in the short term. The effects of these activities on population levels are dso largely
unquantifiable and not expected to be measurable in the long term.

Therefore, even though NMFS expects some low leve of non-letha incidenta take to occur due to the
action covered by this Opinion, the best scientific and commercia data available are not sufficient to
enable NMFS to estimate a pecific amount of incidentd take to the speciesitsdf. In instances such as
this, NMFS designates the expected level of take in terms of the extent of teke alowed. Therefore,
NMFS limits the area of dlowable incidenta take during congtruction to the distance from the action
ste downstream to the Pacific Ocean and 500 feet upstream due to high tide events. Incidenta take
occurring beyond these areas is not authorized by this consultation.

9.2. Reasonable and Prudent M easures



NMFS believes that the following reasonable and prudent measures are necessary and appropriate to
minimize take of the above gpecies. Minimizing the amount and extent of teke is essentid to avoid
jeopardy to the listed species.

1. Minimize the likelihood of incidenta take from congtruction activitiesin or near watercourses by
implementing pollution and eroson control measures.

2. Minimize the likelihood of incidenta take associated with impacts to riparian and in-stream
habitats by avoiding or replacing logt riparian and in-stream functions.

3. Minimize the likelihood of incidenta take associated with in-stream work by restricting work to
recommended in-water work periods.

4. Monitor the effectiveness of the proposed conservation measures in minimizing incidenta take
and report to NMFS.

9.3. Temsand Conditions

In order to be exempt from the prohibitions of section 9 of the Act, the Corps must comply with the
following terms and conditions, which implement the reasonable and prudent measures described
above. These terms and conditions are non-discretionary.

1 To Implement Reasonable and Prudent Measure #1, above, the Corps shall ensure that:

a The Contractor shal develop an adequate, Site-specific Erosion and Sediment Control
(ESCP) and Pollution Control Plan (PCP), and is responsible for containment and
remova of any toxicants released. The PCP shdl include the following:

I. A gte plan and narrative describing the methods of erosion/sediment control to
be used to prevent erosion and sediment for contractor’ s operations related to
disposa sites, borrow pits operations, haul roads, equipment storage Sites,
fueing operations and staging aress.

i. |dentify hazardous products or materias to be used. Include how they will be
handled, monitored, inventoried, and stored.

il Provide a spill containment and control plan that includes: Notification
procedures, specific clean up and diposd ingructions for different products;
quick response containment and clean up measures which will be available on
gte; proposed methods for disposa of spilled materids, and employee training
for spill containmertt.

b. Temporary erosion and sediment controls shall be used on dl exposed dopes during
any hiatus in work exceeding seven days.
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Permanently stabilize exposed soil surfaces at finished grade immediately upon
completion of disturbance. Permanent stabilization shal include grass seeding and
mulching. Jute matting may aso be necessary depending on Site conditions.

Materid removed during excavation shdl only be placed in locations where it cannot
enter sengitive aquatic resources. Conservation of topsoil (removal, storage and reuse)
shdl be employed.

All equipment shdl work from above the bankline and shdl not enter below the break
in bank or mean high-high water eevation.

No pollutants of any kind (i.e., petroleum products, green concrete, etc...) shal comein
contact with the area below the mean high-high water devation.

All equipment shdl be fueled and cleaned off-gite in an gppropriate upland area more
than 150 feet from any waterway.

No surface application of fertilizer shall be used within 50 feet of any agquatic resource
as part of this permitted action.

No herbicide or pesticide use shal occur as part of this permitted action.

To implement Reasonable and Prudent Measure #2, above, the Corps shall ensure that:

a

b.

€.

Disturbed soils shdl be seeded (seeitem “b” in section above).
Native vegetation shdl be planted within the riprap dope.

Native vegetation shal be planted at the top of bank. Plant vegetation from the top of
the streambank to a point approximately 5 feet inland dong the entire length of the
disturbed bank.

Plantings dong the top of bank shall achieve an 80 percent surviva (by ares) after 3
years.

All plantings shdl occur prior to April 15, 2002.

To implement Reasonable and Prudent Measure #3, above, the Corps shall ensure that:

a

The gpplicant shall contact ODFW prior to commencing any work on-gte, so that a
meeting between ODFW and the contractor/engineer to discuss project plans and
scheduling may be arranged at ODFW’ s discretion.
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b. All work shdl be completed during the period of July 1 to September 15. No work
shall take place outside this period without prior written authorization from the Corps
(in consultation with ODFW and NMFS).

C. Alteration or disturbance of the stream banks and exigting riparian vegetation shdl be
minimized.

d. Rock shall beindividualy placed in such amanner asto produce an irregularly
contoured face to provide velocity disruption. No end dumping shal be alowed.

e Rock placement shall not encroach on the existing channd (i.e.,, shdl not extend beyond
the exigting toe of dope). Banks must be pulled back to achieve finished 1.5:1
(horizontd to vertical) dope.

To Implement Reasonable and Prudent Measure #4, above, the Corps shall ensure that:

a Post-congtruction monitoring reports are provided to NMFS describing the success of
conservation measures, confirmation of as-builts, and documentation of planting
success. These reports will be submitted as outlined below.

b. Construction Report. The report on the conservation measures and as-built
component of monitoring will be provided by December 31, 2001, and include a
description of:

I. Specific methods actudly used to minimize turbidity;
. Stream conditions prior to and following any wet excavetion;

i. Extent of turbidity plume, in terms of distance upstream and downstream from
project Site;

V. Any observed injury and/or mortadity of fish resulting from project activities;, and

V. Verify the finished grade and devations were congtructed as designed, including

use of irregular contours. The finished embankment toe placement shdl be
confirmed by tying it back to a pre-existing, Stable, and measurable landmark.

C. Planting Report. Following the completion of plantings, annudly provide NMFES with
areport by December 31 describing the success of plantings required under
Reasonable and Prudent Measure #2. The report should focus on actions taken to
ensure that plantings were done correctly and success a mesting the objective of 80
percent or higher surviva rate after three years, as well as indicate any replantings
completed during the preceding 12-month period. The report shall include photo
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documentation. Once 80 percent or greater survival has been documented for three
consecutive years, this reporting requirement may be discontinued.

d. Monitoring reports shall be submitted to:

Nationd Marine Fisheries Service
Attn: Robert Markle

525 NE Oregon Street, #00
Portland, Oregon 97232-2778

Reference: OSB2000-0335

e If adead, sck or injured Oregon Coast coho sdmon is located, immediate notification
must be made to NMFS (R. Markle, 503-230-5419; or S. Springer, 360-418-4246),
or ODFW (Chris Knutsen, 503-842-2741). Care will be taken in handling sick or
injured specimens to ensure effective trestment and care or the handling of dead
pecimens to preserve biologica materia in the best possible state for later andysis of
cause of death. In conjunction with the care of sick or injured species or preservation
of biologica materid from adead animd, the finder has the responsibility to carry out
indruction provided by Law Enforcement to ensure that evidence intringc to the
gpecimen is not unnecessarily disturbed.

f. Post-construction access by NMFS and ODFW shall be provided with prior
notification to further assess impacts of this activity on fishery resources for a period of
5 years from completion of the action.

10. ESSENTIAL FISH HABITAT CONSULTATION
10.1 Introduction

The objective of the EFH consultation isto determine whether the proposed action may adversdy
affect designated EFH for relevant species, and to recommend conservation measures to avoid,
minimize, or otherwise offset potential adverse impacts to EFH resulting from the proposed action. The
Corps did not provide an EFH assessment for this proposed action; however, based on the biological
assessment provided for the ESA consultation, NMFS concludes that the proposed action will
adversdly affect groundfish, coastal pelagic species, and Pacific sdmon EFH. The effects are likely to
be within the range of effects considered in the ESA portion of this consultation.

10.2. Magnuson-Stevens Fishery Conservation and M anagement Act

The Magnuson-Stevens Fishery Conservation and Management Act (MSA), as amended by the
Sugtainable Fisheries Act of 1996 (Public Law 104-267), requires the inclusion of EFH descriptionsin
Federd fishery management plans. In addition, the MSA requires Federal agencies to consult with
NMFS on activities that may adversely affect EFH.
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EFH means “those waters and substrate necessary to fish for spawning, breeding, feeding, or growth to
maturity” (MSA 83). The Pacific Fisheries Management Council (Council) has designated EFH for
federaly-managed groundfish (PFMC 19984), coasta pelagic (PFMC 1998b), and Peacific sdmon
(PFMC 1999) fisheries.

The MSA requires consultation for al actions that may adversely affect EFH, and does not digtinguish
between actions within EFH and actions outside EFH. Any reasonable attempt to encourage the
conservation of EFH must take into account actions that occur outside EFH, such as upstream and
updope activities, that may have an adverse effect on EFH. Therefore, EFH consultation with NMFS
isrequired by Federa agencies undertaking, permitting or funding activities that may adversdy affect
EFH, regardless of its location.

The consultation requirements of section 305(b) of the MSA (16 U.S.C. 1855(b)) provide that:

. Federa agencies must consult with NMFS on al actions, or proposed actions, authorized,
funded, or undertaken by the agency, that may adversdly affect EFH;

. NMFS shdl provide conservation recommendations for any Federd or State activity that may
adversdly affect EFH;

. Federd agencies shdl, within 30 days after receiving conservation recommendations from

NMFS, provide a detailed response in writing to NMFS regarding the conservation
recommendations. The response shall include a description of measures proposed by the
agency for avoiding, mitigating, or offsetting the impact of the activity on EFH. Inthecaseof a
response that isincongstent with the conservation recommendations of NMFS, the Federa
agency shdl explain its reasons for not following the recommendations no less than 10 days
prior to granting final authorization for the subject action.

10.3. Ildentification of Essential Fish Habitat

Groundfish and coadtd pelagic EFH extend from tida submerged environments within Washington,
Oregon, and Cdlifornia offshore to the exclusive economic zone limit (200 miles) (PFMC 1998g;
PFMC 1998b).

A description and identification of EFH for sdmon is found in Appendix A of Amendment 14 to the
Pacific Coast SAmon Plan (PFMC 1999). The EFH includes dl those streams, 1akes, ponds,
wetlands, and other water bodies currently, or historically accessible to chinook salmon
(Oncorhynchus tshawytscha) and coho salmon in Washington, Oregon, Idaho, and Cdifornia, except
above the impassable barriersidentified by the Council (PFMC 1999). Chief Joseph Dam, Dworshak
Dam, and the Hells Canyon Complex (Hells Canyon, Oxbow, and Brownlee Dams) are among the
listed man-made barriers that represent the upstream extent of the Pacific sdmon fishery EFH. Samon
EFH excludes areas upstream of longstanding naturally impassable barriers (i.e,, natura waterfdlsin
existence for several hundred years). In the estuarine and marine areas, proposed designated saimon
EFH extends from the nearshore and tida submerged environments within state territoria waters out to
the full extent of the exclusive economic zone (200 miles) offshore of Washington, Oregon, and
Cdlifornianorth of Point Conception to the Canadian border (PFMC 1999).
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10.4. Proposed Actions

The proposed action is detailed above in Section 2. The action area encompasses the area
immediately associated with the subject action, as well as points upstream and downstream that may
experience turbidity.

10.5. Effectsof the Proposed Action

NMFS concludes that the effects of this project on designated EFH are likely to be within the range of
effects consdered in the Endangered Species Act portion of this consultation, and finds that the
proposed joint Neskowin Shores, Neskowin Resorts, and Proposal Rock Condominiums Revetment
Recongtruction Project will adversdly affect EFH designated for groundfish, coastd peagic fish, and
Pecific salmon (chinook and coho).

10.6. Conclusion

NMFS believes that the proposed action will adversaly affect designated EFH for groundfish, coastdl
pelagic, and Peacific sdmon (chinook and coho).

10.7. EFH Conservation Recommendations

Pursuant to section 305(b)(4)(A) of the MSA, NMFS isrequired to provide EFH conservation
recommendations for any Federal or state agency action that would adversdy affect EFH. The
conservation measures that the Corps included as part of the proposed action are adequate to minimize
the adverse impacts from this project to designated EFH for groundfish, coasta pelagics, and Pacific
sdmon (coho and chinook). ItisNMFS' understanding that the Corps intends to implement the
proposed activity with these built-in conservation messures that minimize potential adverse effects.
Consequently, NMFS has no additiona conservation recommendations to make at thistime.
Furthermore, the non-discretionary reasonable and prudent measures and terms and condidtions
outlined above in Section 9 are applicable to designated EFH.

10.8. Statutory Requirements

The MSA and Federa regulation (50 CFR Section 600.920) require Federal action agenciesto
provide awritten response to EFH Conservation Recommendations within 30 days of receipt of this
document. However, snce NMFS did not provide conservation recommendations for this action, a
written response to this consultation is not necessary.

10.9. Consultation Renewal
The Corps must reinitiate EFH consultation with NMFSif the action is subgtantialy revised in away

that may adversdly affect EFH or new information becomes available that affects the basisfor NMFS
EFH conservation recommendations (50 CFR 600.920).
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